Douglas, Isle of Man, Monday 30th 2014

TAX JUSTICE – THE FINAL COUNTDOWN?
John Christensen

A global network of researchers and
practising professionals working with
advocacy and campaigning activists to
remedy financial market failures,
promote just tax policies and tackle the
harm caused by tax havens.
Launched in March 2003, the
network now spans across over 80
countries on 6 continents.

Outline
 Is the Isle of Man out of the red zone?
 The OECD is fine-tuning its BEPS proposals ahead of the
Autumn G20 meetings. Will BEPS deliver on its promises?
If not, what might transpire?
 How far will beneficial ownership disclosure go? A
question of trusts.
 Are we entering a period of renewed tax wars?
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Context
 Global recovery is weak and systemic problems remain
 Deepening inequality threatens recovery
 Public finances remain weak and tax systems are
increasingly regressive
 Pressure to tackle illicit financial flows and tax evasion has
increased
 Non-OECD countries are pushing for reforms
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“ And yet the paradox of this open world is that in
many ways, it’s still so closed and secretive…
We want to use the G8 to drive a more serious
debate on tax evasion and avoidance…
This is an issue whose time has come.”

PM David Cameron addressing
the World Economic Forum on
24th January 2013

“The bad news is
that financial
secrecy is still very
much alive and well.”
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“I do not think it is fair any longer to
refer to any of the Overseas Territories
or Crown Dependencies as tax havens.”
Hansard. SEPT-2013

Isle of Man - 2013
•Does not adequately curtail banking secrecy
•Does not disclose details of offshore trusts and foundations on public record
•Does not maintain official record of ultimate company ownership
•Only partially requires ownership information to be publicly available
•Does not require that company accounts be available on public record
•Does not require listed companies to report on a country-by-country basis
•Does not require domestic paying agents to report on distributions to nonresidents
•Allows the creation and operation of harmful legal vehicles (protected cell
companies)
OPACITY SCORE: 67 out of a possible 100
Further information here: www.financialsecrecyindex.com
© Tax Justice Network 2013

2013 FSI: Top Twenty Secrecy Jurisdictions
by Secrecy Score and Global Scale Weight

Exceptionally secretive

IoM: ranked
34th overall,
with a secrecy
score of 67

Moderately secretive

“

It is time the international
community faced the reality:
we have an unmanageable,
unfair, distortionary global tax
regime. It is a tax system that
is pivotal in creating the
increasing inequality
that marks most advanced
countries today.

”

Joe Stiglitz – 28th May 2013

“

Corporations are
creating elaborate
structures to move
profits through
subsidiaries to offshore
centres to avoid handing
money over to tax
collectors in the
countries where their
goods are produced, and
in those where they are
consumed.

Ireland : 4p
charged for use of
brand

Bermuda : 17p for use
of distribution network

Cayman Islands :
8p for use of
purchasing network

Produced in Latin America
Export price: 13 pence
1.5p labour costs /
10.5p production costs
1p taxable profits

Isle of Man : 4p for
insurance services

Consumed in UK :
Import price : 60p
39p retail mark-up
1p taxable profits
Luxembourg : 8p for
financial services

Jersey : 6p charged for
management services

Tax rules go bananas
What is the problem?
Lack of legislative clarity in producer/consumer
countries?
Lack of enforcement capacity and under-resourced tax
authorities?
Aggressive and well resourced (non) taxpayer?
Rules / guidelines that are simply impracticable?

BASE EROSION PROFITS SHIFTING (BEPS)
Is the Action Plan Actionable?
• 15 Action Points, 9 on substantive issues, 6 on procedural
issues (including data collection and advance disclosure of
tax avoidance strategies);
• Some action points relate to capital exporting countries:
e.g. rules relating to Controlled Foreign Corporations largely
apply to residence countries of TNCs;
• Many action points are likely to be politically divisive: e.g.
plans to tackle harmful tax practices could be derailed by
tax haven economies (viz Ireland, Netherland, Switzerland,
USA). Proposals to limit deductibility of interest and other
payments (copyrights, royalties) might be resisted, not least
by developing countries.

BASE EROSION PROFITS SHIFTING (BEPS)
Our principal concerns
• BEPS is primarily a patch-up of the OECD’s arms length
method. It does not address:
• The inadequacy of ‘comparables’ data;
• The greater use of withholding taxes by poorer countries
to prevent base erosion;
• The principles of allocation of taxing rights between
source and residence countries;
• Alternatives to tax base allocation under a separate
entity approach;
• The increased used of tax incentives to subsidise
inwards investment;
• The potential for greater use of profits split rules.

DISCLOSURE OF BENEFICIAL OWNERSHIP INFORMATION
A question of trusts
?

Official position

TJN position

Which trusts to
include

All with UK tax liabilities or
with financial assets

All those formed under
laws of England and
Wales

Which trusts to
exclude

‘Low risk’ trusts

Apply materiality test

How will information
be collected

Via HMRC and through AIE

Trustees required to place
on public register

Who will information
be made available to

‘Low risk’ held by trustees.
High risk made available to
tax and law enforcement
agencies

Information about settlor,
trustee and trust name
on public record

“The institutional framework for addressing international tax
spillovers is weak. As the strength and pervasiveness of tax
spillovers become increasingly apparent, the case for an
inclusive and less piecemeal approach to international tax
cooperation grows.”
“[it has been argued that] low tax and conduit countries can
improve the efficiency with which capital is allocated. These
considerations generate heated dispute, but remain essentially
uninformed by empirical knowledge.”

TAX WARS – THE RACE TO THE BOTTOM
ACCELERATES

Our principal concerns
• UK and other governments intensify
“competition”:
• The shift towards territorial taxation;
• Relaxation of controlled foreign corporation
rules;
• The Patent Box facility;
• Does this spell the end of the Corporate Income
Tax? What are the implications?
• Is this a viable development strategy for the UK
and its dependencies?

Questions
“They say that the ancien regime in
France fell in the 18th century
because the richest country in
Europe, which had exempted its
nobles from taxation, could not pay
its debts. France had become . . . a
failed state. In the modern world the
nobles don’t have to change the laws
to escape their responsibilities: they
go offshore.”

